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INTRODUCTION 

 By their motion, CleanNet USA, Inc. and five of CleanNet’s Area Operator franchises1 

(together, “CleanNet” or “the CleanNet Defendants”) seek consolidation of three class actions 

filed in California, Illinois, and Pennsylvania by their Local Franchises.  Each of those actions is 

brought on behalf of class members within a single state, asserts claims under that state’s law, 

and—apart from CleanNet USA—asserts those claims against Area Operators doing business 

only in that state. 

Because the plaintiffs, all but one defendant, and the underlying facts do not overlap, the 

issues upon which the CleanNet Defendants base their petition are overwhelmingly legal ones: 

whether the arbitration and class action waivers in CleanNet’s franchise agreements are 

enforceable, whether class action certification is appropriate, and whether the franchise 

agreements are facially valid.  Under this Panel’s well-established precedent, these legal issues 

do not warrant transfer. 

The factual issues the CleanNet Defendants identify—whether CleanNet breached its 

franchise agreements, whether CleanNet’s franchisees are also employees, and whether CleanNet 

USA is a proper defendant—do not tip the scales in favor of consolidation, because none would 

benefit from centralized discovery.  The contractual breaches and labor violations depend upon 

the practices of the Area Operators in each state, and each state’s individual standard for 

employee status.  And CleanNet USA’s liability as a controlling entity of (or joint employer 

with) the state-specific Area Operators turns on its control of those local entities.   

Cooperation between plaintiffs’ and defendants’ counsel, not formal centralization, is the 

appropriate way to handle whatever small duplication in discovery may result in these three 

separate state-law actions.   

                                                 

1 The moving Area Operators are CleanNet of Southern California, Inc., CleanNet of Illinois, 
Inc., CleanNet Systems of Pennsylvania, Inc., CleanNet of Sacramento, CleanNet of San Diego, 
CleanNet of the Bay Area, CleanNet of San Jose.  Mark Salek and David Crum, presidents of 
several Area Operators, also move for consolidation. 
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FACTUAL BACKGROUND 

CleanNet is a janitorial franchising company that operates through corporate entities 

throughout the United States.  CleanNet USA markets and sells Area Operator franchises.  Area 

Operators, in turn, market and sell Local Franchises.  Estrada Compl. ¶¶ 1, 9-10.  In California, 

CleanNet has four Area Operators—D&G Enterprises, Inc. (doing business as CleanNet of the 

Bay Area and CleanNet of San Jose), FCDK, Inc. (doing business as CleanNet of Sacramento), 

PaqNet, Inc. (doing business as CleanNet of San Diego), and CleanNet of Southern California, 

Inc.  In Pennsylvania, CleanNet has two Area Operators, CleanNet Systems of Pennsylvania, Inc. 

and CleanNet of Philadelphia; in Illinois, it has one, CleanNet of Illinois (Chicago). 

CleanNet USA established the structure of CleanNet’s operations, and exercises 

significant control over Area Operators’ business, setting standards, providing them with 

operating manuals and periodic training, setting sample pricing for customer accounts, 

negotiating for competitive rates from cleaning supply companies, and providing Area Operators 

with the sales materials, disclosure documents, and franchise agreements that Area Operators use 

to sell Local Franchises.  Estrada Compl. ¶ 12.  But Local Franchises interact directly only with 

their respective Area Operators.  It is each Area Operator that executes the franchise agreement 

with its Local Franchises and collects the franchise investment fee; provides Local Franchises 

with their customer accounts; sets pricing, schedules, and cleaning requirements for those 

accounts; handles all customer interactions, including invoicing, collecting, and fielding 

complaints; decides whether customer accounts should be reassigned to different Local 

Franchises; and collects ongoing promissory note payments and administrative, royalty, and 

other fees from the Local Franchises.  Estrada Compl. ¶¶ 13, 24, 27, 31-38, 54-57. 

In 2014, plaintiffs in California (the Estrada action), Illinois (the Sanchez action), and 

Pennsylvania (the Torres action) filed single-state class actions alleging that CleanNet’s Area 

Operators in each separate state breached the franchise agreements with their respective Local 

Franchises and failed to meet minimum employment standards.  In each action, liability was also 

asserted against CleanNet USA as a controlling entity of (or joint employer with) the Area 
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Operators.  See, e.g., Estrada Compl. ¶¶ 12, 108 & 116; Sanchez Compl. ¶¶ 12(f); Torres Compl. 

¶¶ 19-20 & 24.  Additionally, in the California action, the plaintiffs asserted claims based on the 

Area Operators’ and CleanNet USA’s failure to register and update necessary franchise 

disclosure documents with the State, and failure to timely disclose those documents to 

prospective franchise purchasers, in violation of California’s Franchise Investment Law.  See 

Estrada Compl. ¶¶ 15-21 & 101-16. 

Motions have been or shortly will be filed in each action.  The Torres plaintiff has moved 

to remand that action to the Commonwealth Court of Pennsylvania.  The CleanNet defendants 

have moved to compel arbitration of the Sanchez action, and have indicated they will move 

either to dismiss or to compel arbitration of the Estrada action; their deadline to do so is 

currently June 30, 2014, but may be slightly extended. 

Counsel for plaintiffs in all three actions have spoken and corresponded, and have agreed 

that they are willing to coordinate discovery across the cases in order to reduce any duplication, 

and that they are willing to cooperate with defendants’ counsel in order to ease administration of 

the separate matters.  All plaintiffs oppose consolidation. 

ARGUMENT 

I. LEGAL STANDARD 

Under section 1407, consolidation is inappropriate unless the cases to be consolidated 

share common issues of fact, transfer is for the convenience of the parties and witnesses, and 

transfer would advance the just and efficient conduct of the actions.  See 28 U.S.C. § 1407.  For 

common issues of fact to warrant consolidation, they must be disputed, have a material bearing 

on the litigation, and lead to common discovery proceedings.  See In re Property Assessed Clean 

Energy (PACE) Programs Litig., 764 F. Supp. 2d 1345, 1346-47 (J.P.M.L. 2011) (“PACE”) 

(denying motion for centralization where common factual issues were largely undisputed); In re 

Skinnygirl Margarita Beverage Marketing and Sales Practices Litig., 829 F. Supp. 2d 1380, 

1381 (J.P.M.L. 2011) (“Skinnygirl”) (denying consolidation because “the central allegation that 

Skinnygirl Margarita beverage was marketed as being all natural despite some level of sodium 
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benzoate appears to be undisputed” and “consequently, the common material disputed facts may 

be limited in number”); cf. In re: Yamaha Motor Corp. Rhino ATV Products Liab. Litig., 597 F. 

Supp. 2d 1377, 1378 (J.P.M.L. 2009) (granting consolidation of 53 actions in 33 jurisdictions 

where discovery would be duplicative because “these actions share many factual and technical 

questions arising from allegations of common defects in the Yamaha Rhino”).   

Overlapping legal issues, by contrast, do not warrant consolidation.  “Merely to avoid 

two federal courts having to decide the same issue is, by itself, usually not sufficient to justify 

Section 1407 centralization.”  In re: Real Estate Transfer Tax Litig., 895 F. Supp. 2d 1350, 1351 

(J.P.M.L. 2012) (“Real Estate”) (quoting In re Medi-Cal Reimbursement Rate Reduction Litig., 

652 F. Supp. 2d 1378, 1378 (J.P.M.L. 2009)) (alteration omitted).  See also, e.g., In re Teamster 

Car Hauler Prod. Liab. Litig., 856 F. Supp. 2d 1343, 1343 (J.P.M.L. 2012) (“Teamster”) 

(denying consolidation despite defendant’s argument that “the issue of complete preemption 

under the Labor Management Relations Act is common to, and must be resolved in all actions,” 

because “Section 1407 does not, as a general rule, empower the Panel to transfer cases involving 

only common legal issues.”); PACE, 764 F. Supp. 2d at 1346-47 (denying consolidation where 

the “common factual issues [were] largely undisputed and primarily common legal questions 

[were] left to be decided”). 

When determining whether consolidation is for the convenience of the parties and 

witnesses, the Panel considers whether the parties favor or oppose transfer.  See PACE, 764 F. 

Supp. 2d at 1347.  When determining whether consolidation will advance the just and efficient 

conduct of the actions, the Panel considers the number of actions and whether consolidation 

would eliminate duplicative discovery.  Compare, e.g., In re Oil Spill by the Oil Rig Deepwater 

Horizon in the Gulf of Mexico, 731 F. Supp. 2d 1352, 1353 & 1353 n.1 (J.P.M.L. 2010) 

(centralizing 77 constituent actions and over 200 potential tag-along actions) with In re Crest 

Sensitivity Treatment & Protection Toothpaste Marketing and Sales Practices Litig., 867 F. 

Supp. 2d 1348, 1348 (J.P.M.L. 2012) (“Crest”) (denying transfer of three matters, even though 

all parties supported centralization, due to “the small number of involved actions, and the 
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correspondingly limited number of involved counsel”).  The Panel also takes into account the 

willingness of the parties to coordinate discovery across the disparate actions.  Where there are 

few actions: 

informal cooperation among counsel and coordination among the involved courts 
are, in our judgment, preferable to formal centralization.  Various mechanisms are 
available to minimize or eliminate the possibility of duplicative discovery even 
without an MDL.  Notices of deposition can be filed in all related actions; the 
parties can stipulate that any discovery relevant to more than one action can be 
used in all those actions; or the involved courts may direct the parties to 
coordinate their pretrial activities. 

Crest, 867 F. Supp. 2d at 1348.  See also PACE at 1347 (denying transfer where “plaintiffs are 

already engaging in cooperative efforts among themselves to address common issues and to 

lessen any duplicative activity; plaintiffs also appeared receptive to informal efforts to coordinate 

the litigation with defendants”). 

Last, where class actions are concerned, consolidation is disfavored where the classes 

will not conflict.  See, e.g., In re Arizona Beverage Co. Products Marketing and Sales Practices 

Litig., 609 F. Supp. 2d 1369, 1369 (J.P.M.L. 2009) (“Arizona Beverage”) (denying transfer 

where there were only “three putative statewide class actions, none of which overlap[,]” and 

“plaintiffs’ claims are brought under the laws of their respective states”); In re Hip & Knee 

Implant Marketing Litig., 572 F. Supp. 2d 1379, 1379 (J.P.M.L. 2008) (“Hip & Knee”) (denying 

transfer where there “appears to be no risk of inconsistent class certification rulings, as the two 

California actions are brought on behalf of putative California classes, while plaintiff in the New 

York action sues on behalf of a putative class of New York residents”). 

Here, all these factors counsel against consolidation. 

II. CONSOLIDATION IS NOT WARRANTED BECAUSE CLEANNET 
PRIMARILY SEEKS RESOLUTION OF LEGAL ISSUES, NOT FACTUAL ONES 

Consolidation is not warranted, first, because CleanNet primarily seeks resolution of 

legal issues, not factual ones.  See Real Estate, 895 F. Supp. 2d at 1351; Teamster, 856 F. Supp. 

2d at 1343.  Three of the issues CleanNet claims will lead to duplicative discovery in the three 

pending actions are: 
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1. Whether the arbitration provisions and class action waivers in CleanNet’s franchise 

agreements are enforceable; 

2. Whether plaintiffs can show that class and/or collective action certification is 

appropriate in any case; and 

3. Whether any provisions of the franchise agreements executed by plaintiffs, which 

were substantively the same, are facially unlawful. 

Mot. at 2-3.  CleanNet places particular emphasis on the enforceability of the arbitration 

provision.  See Mot. at 14-17. 

These are questions of law—and the resolution of one depends on the forum state.  The 

enforceability of arbitration provisions, including those containing class action waivers, is an 

issue for the court.  See, e.g., Cox v. Ocean View Hotel Corp., 533 F.3d 1114, 1119 (9th Cir. 

2008) (where a party challenges “the arbitration provision itself, then the federal courts must 

decide . . . whether the arbitration provision is invalid and unenforceable”) (quotation omitted).2  

So is class action certification.  See Fed. R. Civ. P. 23(c)(1)(A) (“the court must determine by 

order whether to certify the action as a class action”) (emphasis added).  The facial validity of the 

franchise agreement is also a question of law for the court, and will differ with each state’s law.  

See, e.g., Coneff v. AT & T Corp., 673 F.3d 1155, 1161 (9th Cir. 2012) (“Like substantive 

unconscionability, procedural unconscionability is a defense to contract formation, and so state 

law applies.”).  Consistent with this Panel’s longstanding precedent, these legal issues should be 

resolved by the courts where the actions are currently pending. 

                                                 

2 Contrary to CleanNet’s claim, In re Checking Account Overdraft Litig., 659 F. Supp. 2d 1363 
(J.P.M.L. 2009), did not hold that the existence of arbitration clauses “supports MDL treatment.”  
Mot. at 16.  That case observed only that, where similar actions had already been consolidated, 
the enforceability of the arbitration clause in yet another similar action was already before the 
transferee court.  The Panel’s prior consolidation order was silent on the arbitration issue.  See In 
re: Checking Account Overdraft Litig., 626 F. Supp. 2d 1333 (J.P.M.L. 2009) 
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III. CONSOLIDATION IS NOT WARRANTED BECAUSE THE FACTUAL ISSUES 
DO NOT OVERLAP OR ARE NOT IN SUBSTANTIAL DISPUTE 

Consolidation is also not warranted because the factual issues in the three actions do not 

generally overlap, and the single issue that does overlap is not in substantial dispute.  See PACE, 

764 F. Supp. 2d at 1346-47; Skinnygirl, 829 F. Supp. 2d at 1381. 

CleanNet identifies three overlapping factual issues: (1) the unfair and manipulative 

conduct breaching the letter and spirit of the franchise agreements, (2) the Local Franchises’ 

status as independent contractors or employees, and (3) the liability of CleanNet USA for the 

conduct of its Area Operators.   

The first depends primarily on the conduct of the Area Operators, not CleanNet USA, and 

so is unique to each state.  It is the Area Operators that entered into the franchise agreements 

with the Local Franchises, not CleanNet USA, and it is those state-specific defendants that are 

alleged to have failed to provide the minimum customer accounts to their Local Franchises, and 

terminated those customer accounts without cause and on false pretenses. 

The same is true for the labor claims:  Although each action alleges that the Local 

Franchises are employees, rather than independent contractors, and that CleanNet failed to meet 

its obligations as an employer, the facts and law underpinning these claims will be unique to 

each state.  It is the Area Operators, not CleanNet USA, that are alleged to have exercised direct 

control over the Local Franchises sufficient to establish an employment relationship.  Proving 

these allegations in California, for example, will depend on discovery from CleanNet of San 

Diego, Sacramento, the Bay Area, San Jose, and Southern California, not from any Area 

Operator in Illinois or Pennsylvania.3  This case is thus distinguishable from those consolidated 

                                                 

3 The applicable legal standards also differ among the three actions.  See, e.g., Estrada v. FedEx 
Ground Package Sys., Inc., 154 Cal. App. 4th 1, 10 (2007) (in California, employer status 
depends on control over the details of the individual’s work, as well as “a number of additional 
factors”); Com. v. Stuber, 822 A.2d 870, 873 (Pa. Commw. Ct. 2003) (applying FLSA 
“economic dependence” test to Pennsylvania state wage claims); People ex rel. Dep’t of Labor v. 
MCC Home Health Care, Inc., 339 Ill. App. 3d 10, 20 (2003) (describing Illinois common law 
“right to control” test and other “secondary” factors). 
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labor actions cited by CleanNet, which involved multiple lawsuits asserted against the same 

employer or employers.  See, e.g., In re Family Dollar Stores, Inc., Wage & Hour Employment 

Practices Litig., 545 F. Supp. 2d 1363, 1364 (J.P.M.L. 2008); In re Wayne Farms LLC Fair 

Labor Standards Act Litig., 528 F. Supp. 2d 1355, 1356 (J.P.M.L. 2007); In re Tyson Foods. Inc. 

Fair Labor Standards Act Litig., 502 F. Supp. 2d 1358, 1360 (J.P.M.L. 2007); In re Banc of Am. 

Inv. Servs., Inc. Overtime Pay Litig., 466 F. Supp. 2d 1353, 1353 (J.P.M.L. 2006); In re Novartis 

Wage & Hour Litig., 460 F. Supp. 2d 1382, 1382 (J.P.M.L. 2006); In re Wells Fargo Home 

Mortgage Overtime Pay Litig., 435 F. Supp. 2d 1338, 1339 (J.P.M.L. 2006); In re FedEx Ground 

Package Sys., Inc. Employment Practices Litig., 381 F. Supp. 2d 1380, 1381 (J.P.M.L. 2005); In 

re America Online, Inc., Community Leaders Litig., 198 F. Supp. 2d 1381, 1381 (J.P.M.L. 2003). 

Last, CleanNet USA’s liability depends largely upon the extent of control exercised by it 

over the Area Operators.  See, e.g., Cal. Corp. Code § 31302 (imposing joint and several liability 

on any person who “directly or indirectly controls a person liable” for violations of California’s 

Franchise Investment Law disclosure requirements); Patterson v. Domino’s Pizza, LLC, 207 Cal. 

App. 4th 385, 399 (2012) (a “franchisor may be subject to vicarious liability where it assumes 

substantial control over the franchisee’s local operation, its management-employee relations or 

employee discipline”).  There is, however, no substantial dispute about this issue:  CleanNet 

USA’s relationship with its Area Operators is a matter of detailed written contract.  And, to the 

extent discovery is required, it will be unique to each action:  Evidence that CleanNet USA 

exercises control over the Area Operators in California does not prove that it exercises control 

over the Area Operators in Illinois or Pennsylvania. 

The purportedly overlapping factual issues identified by CleanNet are thus insufficient to 

warrant consolidation of these actions. 

IV. CONSOLIDATION WOULD NOT PROMOTE EFFICIENCY BECAUSE THE 
THREE PROPOSED CLASSES DO NOT CONFLICT AND DISCOVERY 
WOULD NOT OVERLAP  

Consolidation should also be denied because it would not promote efficiency:  The three 

class action suits before this Panel do not overlap, and so cannot conflict.  Each of the California, 
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Illinois, and Pennsylvania actions is brought on behalf of a class comprised solely of residents of 

that state.  See Arizona Beverage, 609 F. Supp. 2d at 1369; Hip & Knee, 572 F. Supp. 2d at 1379.  

Consolidation will also not prevent duplicative discovery.  The three class actions here assert 

claims against Area Operators, which are unique to each state.  Discovery in Estrada will be 

directed at the California Area Operators; in Torres, at the Pennsylvania Area Operators; and in 

Sanchez, at the Illinois Area Operator.  To the extent there is discovery required from CleanNet 

USA, it will largely address its interactions with its Area Operators in each state, and so also will 

not overlap.  Thus, any increase in efficiency would be de minimis.  Consolidation might even be 

less efficient:  In a consolidated proceeding, unless CleanNet USA separated its productions by 

state, each state’s parties would have to sort through that defendant’s productions to determine 

which information was relevant to their action. 

V. ANY TRANSFER SHOULD BE DELAYED UNTIL AFTER RESOLUTION OF 
THE IMPENDING MOTIONS IN ESTRADA 

If the Panel does consolidate, it should delay the effectiveness of its order until resolution 

of the motions due to be filed in Estrada on June 30, and fully briefed by August 4.4  These 

motions may narrow the issues before the Estrada court and further distinguish the California 

action from the others—for example, by leaving only the unique-to-Estrada Franchise 

Investment Law claims in place—and will clarify whether consolidation is appropriate given the 

then-procedural posture of the three matters.  See In re CVS Caremark Corp. Wage & Hour 

Emp’t Practices Litig., 684 F. Supp. 2d 1377, 1379 (J.P.M.L. 2010); PACE, 764 F. Supp. 2d at 

1347. 

 

 

 

 

                                                 

4 Defendants in the California action have requested, and plaintiffs’ counsel is considering, a 
two- to three-week extension of these deadlines. 
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CONCLUSION 

For the foregoing reasons, plaintiffs Esther Estrada, Isaac Carrazco, and Maria Jacobo 

respectfully request that the motion to consolidate and transfer be denied or, in the alternative, 

stayed until resolution of the motions due to be filed in the California action. 
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