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DENYING DEFENDANTS' 
MOTION FOR 
RECONSIDERATION 

16 Civ. 6390 (AKH) 

On January 31, 2017, I denied defendants' motion to dismiss the complaint for 

failure to state a claim. I also dismissed plaintiffs claim for a surcharge remedy on the ground 

that plaintiff had not "alleged that defendant engaged in the type of intentionally deceptive 

conduct that might give rise to such a remedy." Dkt. No. 29 at 3. In support of that ruling, I 

cited to CIGNA Corp. v. Amara ("CIGNA"), 563 U.S. 421 (2011). 

Both sides move for reconsideration. Defendants argue that I erred as a matter of 

law by failing to dismiss the complaint in its entirety because, without a remedy of surcharge, 

plaintiff has no other remedy available to her and therefore cannot proceed with her case. See 

Dkt. No. 30. Plaintiff argues that I erred as a matter of law by misreading CIGNA; the Supreme 

Court did not hold that a surcharge remedy is available only upon a showing of "intentionally 

deceptive conduct." See Dkt. No. 37. For the reasons discussed herein, plaintiffs motion for 

reconsideration is granted and plaintiffs claim for a surcharge remedy is restored. In light of 

this holding, defendants' motion for reconsideration is denied as moot. 
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"A motion for reconsideration is an extraordinary remedy to be employed 

sparingly in the interests of finality and conservation of scarce judicial resources." Benjamin v. 

Goard, 2010 WL 3341639, at *l (S.D.N.Y. Aug. 18, 2010) (internal citation and quotation 

marks omitted). "The standard for granting such a motion is strict, and reconsideration will 

generally be denied unless the moving party can point to controlling decisions or data ... that 

might reasonably be expected to alter the conclusion reached by the court." Shrader v. CSX 

Transp. Inc., 70 F.3d 255, 256-57 (2d Cir. 1995). Pursuant to Local Rule 6.3, a movant must 

"set[] forth concisely the matters or controlling decisions which counsel believes the court has 

overlooked." "A motion for reconsideration should be granted only when the defendant 

identifies an intervening change of controlling law, the availability of new evidence, or the need 

to correct a clear error or prevent manifest injustice." Kole! Beth Yechiel Mechil ofTartikov, Inc. 

v. YLL Irrevocable Trust. 729 F.3d 99, 104 (2d Cir. 2013) (internal quotation marks and citations 

omitted). 

In CIGNA, the Supreme Court commented that, in equity, the "surcharge remedy 

extended to a breach of trust committed by a fiduciary encompassing any violation of a duty 

imposed upon that fiduciary." 563 U.S. at 442 (emphasis added). As Plaintiff argued, the 

Supreme Court did not impose a requirement of malice, fraud, or other "intentionally deceptive 

conduct" as a precondition to the equitable remedy of surcharge for a fiduciary's breach of trust. 

Section 502(a)(3) of ERISA provides that a civil action may be brought "by a 

participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any 

provision of this subchapter or the terms of the plan, or (B) to obtain other appropriate equitable 

relief(i) to redress such violations or (ii) to enforce any provisions of this subchapter or the 

terms of the plan." 29 U.S.C. § 1132(a)(3) (emphasis added). In CIGNA, the Supreme Court 

reaffirmed a prior holding that the term "appropriate equitable relief' includes '"those categories 

of relief that, traditionally speaking ... 'were typically available in equity."' 563 U.S. at 439 
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(quoting Sereboff v. Mid At!. Med Servs., Inc., 547 U.S. 356, 361 (2006)). Included among such 

typical equitable remedies, explained the Supreme Court, is the "power to provide relief in the 

form of monetary 'compensation' for a loss resulting from a trustee's breach of duty." The 

Supreme Court referred to this "kind of monetary remedy against a trustee" as a "surcharge." Id 

at 441-42. 

Defendants argued that in CIGNA, "the employer admitted that it intentionally 

misled its employees about the benefits they would be entitled to under a new plan." Dkt. No. 21 

at 9. But, contrary to my previous ruling, the fact that intentional deception was present in 

CIGNA should not limited the general rule. As the Supreme Court specifically noted, the 

"surcharge remedy extended to a breach of trust committed by a fiduciary encompassing any 

violation of a duty imposed upon that fiduciary." Id. at 442 (emphasis added). The Supreme 

Court further stated that "following a trustee's breach of trust" and upon a showing of actual 

harm, equity courts would "mold the relief to protect the rights of the beneficiary according to 

the situation involved." Id. at 444. Turning to the facts before it, the Supreme Court concluded 

that "it is not difficult to imagine how the failure to provide proper summary information, in 

violation of the statute, injured employees[.] ... We doubt that Congress would have wanted to 

bar those employees from relief." Id 

Accordingly, on reconsideration, my prior holding improperly deprived plaintiff 

of a lawful, available remedy for a fiduciary's breach of trust. Granting plaintiff's motion for 

reconsideration is therefore necessary to "prevent manifest injustice." Kole/ Beth Yechiel Mechil 

ofTartikov, Inc., 729 F.3d at 104. Since plaintiff's surcharge remedy is now restored, there is no 

basis for the relief sought in defendants' motion for reconsideration, and so I deny that motion as 

moot. 
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A status conference will be held on March 24, 2017 at I 0:00 a.m. The parties 

shall propose a discovery plan for my consideration at the conference. 

Dated: 

The clerk shall terminate the motions (Dkt. Nos. 30, 37). 

SO ORDERED. 

Marchilzo17 
New York, New York 
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{2£(c~ 
AL VIN K. HELLERSTEIN 
United States District Judge 
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