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BRIEF FOR JONATHAN R. NASH 
AS AMICUS CURIAE 

IN SUPPORT OF RESPONDENT 

 Amicus curiae Jonathan R. Nash respectfully 
submits this brief in support of Respondent in the 
above-captioned case, Plumhoff v. Rickard, which is 
before the Court on a writ of certiorari from the 
judgment and opinion of the United States Court of 
Appeals for the Sixth Circuit. 

---------------------------------  --------------------------------- 
 

INTEREST OF THE AMICUS CURIAE1 

 Amicus curiae is a law professor who teaches and 
writes in the areas of environmental law and federal 
courts. The judicial treatment of risk is a subject in 
which amicus has a special academic interest. His 
scholarship on this subject has highlighted, among 
other things, the degree to which criminal law en-
forcement jurisprudence implicitly takes into account 
the balancing of risks traditionally associated with 

 
 1 Pursuant to Rule 37.6, amicus states that this brief was 
not authored in whole or in part by counsel for any party. 
Amicus did not receive any monetary contribution for the 
preparation or submission of this brief apart from the financial 
support of Emory University School of Law to defray the costs of 
printing the brief. The opinions expressed in this brief are those 
of amicus and do not necessarily reflect the views of his academ-
ic institution. Pursuant to Supreme Court Rule 37.3(a), letters of 
consent of the parties to the filing of the brief have been filed 
with the Clerk of the Court. 
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risk analysis.2 Amicus curiae is not affiliated with any 
parties in this case. 

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 Amicus files this brief to point out that the risk 
framework highlighted by the Court in Scott v. Har-
ris, 550 U.S. 372 (2007), has clear application to this 
case, and indicates that the court of appeals below 
correctly concluded that it cannot be said that the 
police action was objectively reasonable as a matter of 
law.3 The Scott Court highlighted as relevant to the 
risk analysis: (i) the number of people exposed to risk, 
(ii) the culpability of people exposed to risk, and (iii) 
the extent to which people are exposed to a risk that 
might lead to death, as opposed to near certainty of 
death. In this case, firing at the occupants of the car 
put two people at risk, while, because the car was not 
then currently fleeing the police at high speed, not 
incapacitating the driver would not have put large 
numbers of bystanders at risk. Second, while the 
driver of the car was culpable for any police or by-
standers who might have been injured during the 

 
 2 See Jonathan Remy Nash, The Supreme Court and the 
Regulation of Risk in Criminal Law Enforcement, 92 B.U. L. 
REV. 171 (2012). 
 3 Amicus thus makes no argument with respect to the first 
question presented to the Court, and on the second question 
makes no argument as to whether the constitutional right at 
issue was clearly established. 
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chase, the passenger in the car, who was also put at 
risk, was not. Third, the police action here – firing 
their guns at the driver and passenger from the side 
and from behind – did subject the car’s occupants to a 
near certainty of death. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

 This Court has made clear that whether police 
action is objectively reasonable as required by the 
Fourth Amendment turns on a balancing of interests. 
See, e.g., Tennessee v. Garner, 471 U.S. 1, 8 (1985) 
(instructing lower courts to “balance the nature and 
quality of the intrusion on the individual’s Fourth 
Amendment interests against the importance of the 
governmental interests alleged to justify the intru-
sion”). The Court’s opinion in Scott v. Harris, 550 U.S. 
372 (2007), clarified that it is a balancing of com-
peting risks that determines objective reasonableness. 
An examination of the opinion in Scott reveals this 
Court’s focus on risk. The Court in Scott framed the 
central issue in the case in terms of risk. See id. at 
374 (“Can an officer take actions that place a fleeing 
motorist at risk of serious injury or death in order to 
stop the motorist’s flight from endangering the lives 
of innocent bystanders?”). Moreover, the Court’s opin-
ion in Scott is rife with references to risk and uncer-
tainty. See, e.g., id. at 379 n.6 (“Society accepts the 
risk of speeding ambulances and fire engines in order 
to save life and property; it need not (and assuredly 
does not) accept a similar risk posed by a reckless 
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motorist fleeing the police.”); id. at 380 (“Far from 
being the cautious and controlled driver the lower 
court depicts, what we see on the video more closely 
resembles a Hollywood-style car chase of the most 
frightening sort, placing police officers and innocent 
bystanders alike at great risk of serious injury.”); id. 
at 383 (“[I]n judging whether Scott’s actions were 
reasonable, we must consider the risk of bodily harm 
that Scott’s actions posed to respondent in light of the 
threat to the public that Scott was trying to elimi-
nate.”); id. at 385 (“Whereas Scott’s action – ramming 
respondent off the road – was certain to eliminate the 
risk that respondent posed to the public, ceasing 
pursuit was not.”); id. at 386 (“A police officer’s at-
tempt to terminate a dangerous high-speed car chase 
that threatens the lives of innocent bystanders does 
not violate the Fourth Amendment, even when it 
places the fleeing motorist at risk of serious injury or 
death.”); id. (“The car chase that respondent initiated 
in this case posed a substantial and immediate risk of 
serious physical injury to others. . . .”). 

 This Court’s opinion in Scott thus incorporated 
what scholars of risk analysis sometimes refer to as 
“risk-risk analysis.” Risk-risk analysis of a possible 
action calls for balancing the risks that arise by 
virtue of undertaking the action in question against 
the risks that arise if the action is not undertaken.4 

 
 4 Risk-risk analysis finds its usual home in the public 
regulatory setting, where it calls upon regulators to balance the 
risks that a proposed regulation will reduce against the risks to 

(Continued on following page) 
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It rests upon the recognition that in general one does 
not simply succeed in reducing risk; instead, one may 
often in practice “trade off ” a reduction in one risk for 
an increase in another. 

 In the context of a high-speed police chase, the 
competing risks arise out of whether the police try to 
continue the pursuit, abandon the pursuit, or attempt 
to stop or otherwise disable the fleeing vehicle. Con-
tinuing the pursuit may eventually result in the 
capture of those in the fleeing vehicle, but an ongoing 
high-speed chase also endangers the police, innocent 
bystanders (both drivers and pedestrians), and even 
the people in the fleeing vehicle. Abandoning the pur-
suit risks having those in the fleeing vehicle escape 
justice, but it may also reduce the risk of harm to 
those involved in the chase and bystanders.5 Attempt-
ing to disable the vehicle may reduce the risk to 
police and bystanders, but at the cost of greater to 
risk to those inside the vehicle. 

 The Court in Scott concluded that the police 
decision to try to disable the fleeing vehicle by using a 

 
which regulation itself may give rise. See John D. Graham & 
Jonathan Baert Wiener, Confronting Risk Tradeoffs, in RISK 
VERSUS RISK: TRADEOFFS IN PROTECTING HEALTH AND THE ENVI-

RONMENT 1, 19-36 (John D. Graham & Jonathan Baert Wiener 
eds., 1995). 
 5 The Scott Court noted that the reduction in risk will only 
materialize if those fleeing believe that the police have actually 
abandoned the pursuit. See Scott, 550 U.S. at 385 (“[T]here 
would have been no way to convey convincingly to respondent 
that the chase was off, and that he was free to go.”). 
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maneuver to make the car spin out – an action that 
rendered the fleeing driver a quadriplegic – was ob-
jectively reasonable under the circumstances. Appli-
cation of the framework for risk analysis that this 
Court outlined in Scott confirms that the conclusion 
of the district court and the court of appeals below – 
that it cannot be said that the police action was 
objectively reasonable as a matter of law – was the 
correct one.6 

 The Scott Court emphasized three key dimen-
sions of risk analysis: the relative number of lives put 
at risk by undertaking, or failing to undertake, the 
action in question; the relative culpability of the lives 

 
 6 I have argued elsewhere that the Court’s attempt at 
balancing the risks in Scott led the Court to speculate inordi-
nately rather than to conduct a rigorous analysis of the risk-risk 
tradeoffs. See Jonathan Remy Nash, The Supreme Court and the 
Regulation of Risk in Criminal Law Enforcement, 92 B.U. L. 
REV. 171, 200-03 (2012). I also have argued that under the 
conditions of a fast-paced automobile chase, police may be called 
upon to make quick, and inherently somewhat speculative, risk-
risk analyses. See id. at 213-15. On either of these bases, it 
might make sense for this Court one day to reconsider its 
decision in Scott: This Court either might call explicitly for more 
truly rigorous risk-risk analysis in the context of high-speed 
police chases, or might again recognize the reality that high-
speed police chases make rigorous analysis difficult and thus 
allow the law to excuse some lack of rigor. 
 In this Brief, I simply argue that, even retaining the 
existing Scott v. Harris framework for risk analysis, this Court 
should agree with the court below that it cannot be said that the 
police action was objectively reasonable as a matter of law, 
because the facts in Scott are materially distinguishable from 
this case. 
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put at risk; and the extent to which action, or in-
action, will impose a “near certainty of death.” Scott, 
550 U.S. at 384. 

 First, this Court observed that it was “appropri-
ate” to consider “the number of lives at risk.” Scott, 
550 U.S. at 384. This Court highlighted what it per-
ceived to be a tradeoff between the risk to “numerous 
bystanders” on the one hand, and the risk to “a single 
person” on the other. Id. As thus described by this 
Court, this aspect of the risk analytic framework 
bears great similarity to a subspecies of “risk-risk 
tradeoff ” called “life-life tradeoff.”7 

 A second factor on which the Court relied in its 
balancing of the competing risks was the relative 
culpability of those subject to each risk. In deciding 
that the imposition of risk on Harris – the fleeing 
driver – was reasonable, the Scott Court emphasized 
Harris’s culpability as compared to the innocence of 
potential victims of his reckless driving: “We think it 
appropriate in this process to take into account not 

 
 7 Professors Cass Sunstein and Adrian Vermeule coined the 
term with respect to the government’s decision whether or not to 
retain capital punishment for murder convicts. See Cass R. 
Sunstein & Adrian Vermeule, Is Capital Punishment Morally 
Required? Acts, Omissions, and Life-Life Tradeoffs, 58 STAN. L. 
REV. 703, 708 (2005) (arguing that, to the extent that an execu-
tion can be shown to deter more than one murder, a life-life 
tradeoff arises between the certainty of the lost lives of convicted 
murderers if capital punishment is available, and the statistical 
likelihood of losing numerous innocent victims’ lives if the death 
penalty is not available as a deterrent). 
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only the number of lives at risk, but also their rela-
tive culpability.” Id. Further, this Court made clear, 
while Harris was culpable, “those who might have 
been harmed had [the police] not taken the action 
[they] did were entirely innocent.” Id. 

 Third, this Court justified its balancing of the 
competing risks by emphasizing that, while the police 
intervention subjected Harris to some risk of death, it 
was not certain (or even nearly certain) to result in 
death: while the police actions “posed a high likeli-
hood of serious injury or death to respondent,” they 
did not give rise to “the near certainty of death posed 
by, say, shooting a fleeing felon in the back of the 
head or pulling alongside a fleeing motorist’s car and 
shooting the motorist.” Id. (citations omitted). The 
Scott Court’s emphasis of the word “certainty” high-
lights the importance the Court assigned to the ab-
sence of certainty of death in the risk to which Harris 
was subjected. 

 When one applies the three critical risk analytic 
factors identified by the Court in Scott – numerosity, 
culpability, and near certainty of death – it is clear 
that the courts below reached the correct decision on 
this issue. 

 Consider first the number of lives put at risk. 
While the fleeing car in Scott had inside it only a 
driver, the fleeing car in this case had in it not only 
the driver (Rickard) but also a passenger (Allen). 
Thus, the police decision to attempt to terminate the 
pursuit by disabling the car and its driver put at risk 
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twice as many people as did the decision in Scott. On 
the other side of the ledger, the record in this case 
indicates that, in contrast to Scott, the vehicle was 
not actively fleeing the police at a high speed at the 
time the police acted. Thus, the number of people at 
risk was much lower at the time of the police action 
in this case than it was in Scott. Further, the degree 
to which people were at imminent risk was lower, 
insofar as there was at the time no active high-speed 
pursuit: While the lives of police officers may have 
been endangered,8 there was no imminent risk to 
numerous bystanders and other drivers. In short, the 
police action in this case put at risk more people, and 
reduced what was already a lower imminent risk to 
fewer people, than did the police action in Scott. 

 Consider next the culpability of those whose lives 
were put at risk. The car being pursued included a 
driver and a passenger. That means that firing on the 
car put at risk not just the driver (Rickard) who was 
fleeing from police, but also the comparatively inno-
cent passenger (Allen). To be sure, Rickard bore 
responsibility for any innocent bystanders or police 
who might have been injured by virtue of his reckless 
driving, just as the Court noted that Harris bore 
culpability in Scott. However, the record discloses no 

 
 8 See Estate of Allen v. City of West Memphis, 509 Fed. App. 
388, 392 (6th Cir. 2012) (“The police make much of the fact that 
they felt they were in personal danger, but the degree to which 
that was true is not resolved by the video recordings.”), cert. 
granted sub nom. Plumhoff v. Rickard, 134 S. Ct. 635 (2013). 
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suggestion that the passenger Allen was putting any 
bystanders or police at risk by virtue of her actions. 
See Pet. App. 21-22 (Lt. Forthman stated over police 
radio that Rickard “is trying to ram another car” and 
that “[w]e do [now] have aggravated assault charges 
on him” (emphasis added)). Yet the record does make 
clear that bullets shot by the police struck not only 
Rickard, but also Allen. See Pet. App. 24. 

 Last, consider whether the police action imposed 
a “near certainty” of death. In this case, the police 
fired at Rickard and Allen at close range and from the 
side and then from behind. See Pet. App. 24; No. 279 
Video 11:14:30; No. 284 Video 12:17:11; No. 286 Video 
12:17:53. As compared to the maneuver designed to 
stop the car in Scott, the police action in this case is 
virtually the action that the Scott Court described as 
imposing “the near certainty of death”: “pulling 
alongside a fleeing motorist’s car and shooting the 
motorist.” Scott, 550 U.S. at 384. Indeed, the gunshot 
wounds were entirely the cause of Rickard’s death, 
and partially the cause of Allen’s. See Pet. App. 24; 
J.A. 60-61, 76-77. 

 In short, in Scott, the Court found it constitu-
tional for the police to have used a maneuver to try to 
stop a car, with a lone occupant (the driver), that 
was actively fleeing in a high-speed chase. While the 
maneuver subjected the car’s occupant to a high like-
lihood of serious injury or death, it did not, as the 
Court in Scott emphasized, give rise to “near certainty 
of death.” 
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 In this case, in contrast, the police shot at the 
driver of a car, and also at the passenger, all at a 
juncture when the car was not actively engaged in 
a high-speed chase. Further, as compared to the 
maneuver meant to stop the car in Scott, the police 
action in the case, under Scott’s own language, gave 
rise to “the near certainty of death.” 

 For these reasons, it cannot be said, as a matter 
of law, that the police action was objectively reasona-
ble based on the risk analysis framework set out in 
Scott. As a consequence, amicus respectfully submits 
that, should this Court consider the matter, the 
portion of the decision of the United States Court of 
Appeals for the Sixth Circuit on this point should be 
affirmed. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons, the Court should 
affirm the portion of the judgment of the court below 
that affirmed the conclusion that the police action 
was objectively reasonable as a matter of law.9 

Respectfully submitted, 

JONATHAN R. NASH 
 Counsel of Record 
EMORY UNIVERSITY SCHOOL OF LAW 
1301 Clifton Road Northeast 
Atlanta, Georgia 30322 
(404) 712-1715 
Counsel for Amicus Curiae 
 Professor Jonathan R. Nash 

February 4, 2014 

 
 9 Amicus makes no argument with respect to the first 
question presented to the Court, and on the second question 
makes no argument as to whether the constitutional right at 
issue was clearly established. 


